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MEMORANDUM

To: lllinois City/County Management Association

From: Adam B. Simon
Robert K. Bush

Subject: Manager Form of Government

Date: February 14, 2007

Seventy-nine municipalities in lllinois operateden the statutory manager form of local
government. Large and small, these municipaliiese adopted this form by referendum
because it promises a different, often more effectway to administer the operations of
government. A statutory manager form of governntgpically utilizes a trained, professional
class of administrators that can deal with thedasmg demands for technical, legal, operational,
and administrative skill that part-time or evenltirhe elected officials may not possess. This
form of government also drives a sharp distinctiogtween the policy-making and the
administrative functions of government. In thosenmunities where policy sometimes becomes
thoroughly enmeshed in politics, a statutory mandgen of government may be seen as the
way out of an impasse. By separating policy-makiragn the standard operations of the
government, a statutory manager government alldectesl leaders to concentrate on the big
picture, the aims and goals of the community, withahe distractions of day-to-day
governmental operations.

Questions often arise about the roles of a manatgeted officials, appointed officials,
and employees in this form of government, becausenot like the more common form of the
mayor-council government. Often, mayors and cdum&mbers may not recognize the full
extent of the differences. A municipality adoptig manager form of government still retains



its general structure as a mayor-council or comimmstrm; however, the roles, functions, and
powers of the various players will change.

Under the manager form of government, the powdrthe council become entirely
legislative. 65 ILCS 5/5-3-6. The powers of the wragire also substantially reduced. As such,
their roles are principally policy-making and thexg generally prohibited from getting involved
in the administration of government or the impletaéion of policy. The manager, not the
mayor, is the administrative head of the municg@alernment and, therefore, is responsible for
the efficient administration of all departments ahd effective implementation of the policies
articulated by the council. 65 ILCS 5/5-3-7. Thamager form of government is designed to
establish the elected officials as policy-makersl a0 reserve the administration of local
government and execution of its policies to a nartigan, trained and competent manager. The
separation of legislative and executive powers @sentomplete in a manager form than in any
other form of government. McQuilliéunicipal Corporations, §9.21.

We should note that the manager form of governmde&dussed in this memorandum is
the “statutorily created” form. It is exercisedypby municipalities in which the form has been
adopted by referendum in accordance with 65 ILCS-154 through 5/5-1-11. Many
municipalities employ a part- or full-time admimeior to conduct the day-to-day operations of
the municipality. Oftentimes, this administrasotitle is “manager” and his or her role may be
similar to that of a statutory manager, which cagate some confusion. However, unlike a
statutory manager, the administrator is armed wiitly the powers granted from time to time by
the corporate authorities (rather than by statuted,scope of his or her powers is continually
subject to control and change, and the mayor aigeat remains both the chief administrative
and chief executive officer of the municipality.

Please also note that certain terms should be teeatclude counterparts: when used
alone, “City” refers to both City and Village, “May’ refers to both Mayor and President,
“Aldermen” refers to both Aldermen and Trustees) &6ouncil” refers to both Council and
Board and'ward’ refers to both ward and district.

It is helpful, when the questions arise, to havdear, comprehensive summary of the
characteristics of a statutory manager governmé&kie have tried to provide that explanation
here.

HOW TO GET HIRED, HOW TO GET FIRED

A city or village manager first has to get the.jobhe lllinois Municipal Code says that
“The council or board of trustees, as the case begyshall appoint a municipal manager, who
shall be the administrative head of the municipgalegnment and who shall be responsible for
the efficient administration of all departments85 ILCS 5/5-3-7. The full council has the
appointment power. Atypically, the mayor does appoint with confirmation by the council.
Rather, the whole council votes on the appointmehich is approved by a simple majority.

This is important because the power to appoirtides the power to fire. The Municipal
Code says: “The manager may at any time be rembeed office by a majority vote of the



members of the council or the board.” 65 ILCS 5/3- In a mayor-council government, the
mayor has the power to remove officers, and a reican be overridden by the council. 65
ILCS 5/3.1-35-10. That is not the case in a stayumanager government. In a village with six
trustees and a mayor, four of those board membast wote to fire the manager. A majority
vote of the council allows a manager to get thegod to lose it.

WHAT THE MANAGER CAN DO

A manager’s authority is expressly stated in sect/5-3-7 of the lllinois Municipal
Code, and this statute should be the first pointeéérence when any question comes up about
what the manager may or may not do in relation kWotlthe mayor and council and to the
administration of the government.

1) Enforcing laws and ordinances. 65 ILCS 5/5-3-7(1). The enforcement of laws ikey
component of the executive branch in any governrbhased on the separation of powers. In a
statutory manager government, the manager, notnidngor, has this power. The manager is
therefore responsible for enforcing regulatory,sance, and traffic ordinances through the
police department, enforcing building codes throulga building and fire departments, and
enforcing zoning and land use regulations throlghzoning administrator and the zoning board
of appeals or plan commission. The manager haalbvesponsibility for enforcement activity.

2) Appointing and removing all departmental directors based upon merit and fitness.
65 ILCS 5/5-3-7(2). A manager has the authorityappoint and remove all department heads.
Effectively, this authority allows the manager tontrol the employees and staff of the
municipality by having authority over the directasd “exercising control of all departments
and divisions.” 65 ILCS 5/5-3.7(3).

This authority includes the power to appoint andaee the chiefs of the police and fire
departments. If the municipality has adopted tlarB of Fire and Police Commissioners Act,
the council may choose to have the fire and palluefs’ appointed by the manager rather than
the Commissioners. These two important officesioabe appointed by the mayor or council in
a statutory manager government. The Municipal Gajes: “In any municipality which adopts
or has adopted [the Fire and Police Commission Acal also adopts or has adopted [the
statutory manager form of government], the chiepaolice and the chief of the fire department
shall be appointed by the municipal manager, ig pprovided by ordinance in such municipality
that such chiefs, or either of them, shall not ppainted by the board of fire and police
commissioners.”See generally 65 ILCS 5/10-2.1-1¢t seg. If the council has adopted the Fire
and Police Commission Act or the community has bexsubject to the Act by population, and
has further provided that the Board of Fire andd@oCommissioners does not appoint the fire
and/or police chief, then the manager has that powe remove a fire or police chief, the
appointing authority, the manager, must file writteasons for the removal or discharge, which
then must be confirmed by a majority vote of thareml. 65 ILCS 5/5-3-7(2).

For all other department directors and appointdese is no check on the manager’s
discretion in hiring and firing. Just as the masragerves at the pleasure of the council,
appointed department heads serve at the pleasuttee ahanager. Under the typical mayor-



council form, the mayor may appoint and removeceffs, but appointment and removal can be
overridden by the council. 65 ILCS 5/3.1-30-5, 5/35-10. That is not the case in a manager
form government. Obviously, the manager may notraisnate illegally in hiring and firing
decisions, but apart from that, the manager haat deditude in his or her decisions about
personnel (subject to the terms of any collectiaeghining agreements).

The statute goes on to say that appointments dhmeilbased on merit and fitness. The
statute assumes, here and elsewhere, that politpdalitics can be separated from professional
administration in the sensitive area of appointmenThe manager, therefore, may insist that
appointments of key personnel should be free ddrietence by the mayor or council to the
greatest extent possible. No doubt elected officizay lobby for this or that person to fill a job,
but the manager's commitment is to appoint peopién whe necessary skills, not the right
connections.

The managés power of appointment does not extend to the bo#idcal improvements,
however, as such appointments are still made byngor with the advice and consent of the
council. 65 ILCS 5/5-3-11. Further, it does notlinte the power to appoint members to boards
and commissions that a municipality is authorized establish pursuant to any statutory
provision other than those in Articles 3.1 and 4tled Code. 65 ILCS 5/5-3-1. For example,
because a municipality is authorized to create rangpboard or plan commission pursuant to
Article 11 of the Code (and not through Articled &r 4), appointments to a zoning board or
plan commission must be made in accordance withghavision, which directs the mayor to
appoint members with the consent of the council.

3) Controlling all municipal departments and divisions thereof. 65 ILCS 5/5-3-7(3).
Along with appointment and removal power, the manag explicitly given the right to
“exercise control” over all departments. The columctually creates the departments and
defines the scope of the departments and the dotiefficers and employees within them, as
these are policy-based legislative taskse 65 ILCS 5/5-3-8; 65 ILCS 5/5-3-10. However, the
Code is clear that once the departments and pel@ie created, the manager has exclusive
control over how municipal departments operateiarpdement policy.

4) Appointing and removing all appointive officers of a municipality formerly under the
aldermanic form of government. 65 ILCS 5/5-3-7(4). This section of the statdéals with a
municipality formerly under the typical mayor-coulrar president-trustees form of government.
If the city was an aldermanic form of governmentlemArticle 3.1 of the Municipal Code, then
when it becomes a manager form by referendum, taeager has the right to appoint and
remove those officers who were formerly appointediar Article 3.1. Thus, for example,
Article 3.1 does not require a treasurer or colledb be elected, and if these officers are
appointed in a municipality formerly under the atdanic form, the manager would inherit the
power to appoint people to these offices, whemthbeicipality switches to the manager form.

5) Exercising all powers otherwise granted to clerks and comptrollers in connection
with the preparation of an annual report of estimated funds. 65 ILCS 5/5-3-7(5). In a typical
mayor-council government, the clerk, or the comjsrp if the municipality provides for an
elected or appointed comptroller, is given the taElpreparing the annual budget report. 65



ILCS 5/3.1-35-115. The comptroller may requireddpartments to submit financial statements
for the report.

In a manager form, the preparation of financialada assigned to the manager. That,
obviously, is a significant source of the manageushority, because the manager provides all
the financial information to the council for thegiglative task of appropriations and levies.
Control over financial reporting allows the managecontrol, in most respects, the management
and administration of the municipal departmentbjextt to the council’s inquiry and the passage
of an appropriation or budget ordinance.

6) Attending and participating in council or board meetings. 65 ILCS 5/5-3-7(6). No
other individual in any governmental form has tightrto take part in the discussions of the
council. Residents have no such statutory righlice chiefs have no such right, the clerk has no
such right, even the municipal attorney has no sutbmatic right. But the manager does. As a
practical matter, most councils turn to their maragutinely for advice and comment on many
legislative issues or enactments. But in casesooflict or tension, the council, or some its
members, may be inclined to ignore the managerhat sff the manager's arguments and
comments. The manager may insist that his or bieevbe heard, because the Municipal Code
establishes a right for the manager to take patiscussions.

7) Recommending legislative action. 65 ILCS 5/5-3-7(7). Just as the manager has the
right to participate in council discussions, thenanger also has the right to recommend that the
corporate authorities adopt certain measures og tktain actions that he or she deems
appropriate and in the best interest of the mualitip There is no limitation on this right,
which means that the manager may recommend padidpe council that would allow more
efficient administration of the government. Theuoll may or may not be willing to follow
such recommendations, but the manager may bringauwecommendation to the council.

8) Performing and executing any other duties prescribed by the council or board. 65
ILCS 5/5-3-7(8). Ordinarily, the manager cannotateenew offices or positions, incur any
expenditures or enter into any contracts, as thesdegislative and delegative functions left to
the council or board. With the authorization of ttwuncil or board, however, the manager has
such powerSee Bank of Pawnee v. Joslin, 166 IIl.App.3d 927 (4 Dist. 1988) (cannot enter
contracts without legislative authorization). Masuncils do grant to the manager authority to
expend funds or execute contracts up to a certaouat, simply for the sake of efficiency.

WHAT THE MAYOR CAN DO

Given the extensive administrative authority ehanager, one wonders what is left for the
mayor to do in a statutory manager form of govemmmeThe mayor retains certain limited
executive functions in the manager form. Normatig mayor is the chief executive officer of
the municipality, and therefore the executive addiaistrative superior of all officers and
employees, other than the council membges.65 ILCS 5/3.1-35-5. However, in the manager
form, apart from the mayts voting and veto powers (discussed more fully Wwgldis or her
administrative and executive role is largely captuby Section 5-3-1, which provides that “the
mayor . . . shall be recognized as the officialchehthe city . . .by the courts for the purpose of



serving civil process and by the Governor for alidl purposes.” 65 ILCS 5/5-3-1. Also, as
noted above, the mayor retains the appointment power membership on certain boards and
commissions, subject to advice and consent of thumal. Thus, the mayor appoints, with the
approval of the council, the members of the bodrtbcal improvements, the zoning board of
appeals, and the plan commission. These can hesmial appointments. Even in manager
form municipalities, the mayor, who may be the oatijcial elected at large in the community,
generally has a strong role in establishing thecigs adopted by the legislative body. The
mayor still retains the right, at all times, to exae and inspect the books, records and papers of
any agent, employee, or officer of the municipali6b ILCS 5/3.1-35-20. The mayor may from
time to time and annually give the corporate autiesrinformation concerning the affairs of the
municipality and may recommend for their consideratneasures the mayor believes expedient.
65 ILCS 5/3.1-35-5.

The mayor may or may not have the power of veta gtatutory manager government.
The mayo’s role in the legislative process depends on thanerain which aldermen are elected.
In a city in which aldermen are elected by wartlg,mayor votes only in limited situations such
as a tie or need for super-majority, but may vetp ardinance and any resolution or motion
creating a liability, appropriating funds, or sedji property. By contrast, in a village in which
trustees are elected at large, the mayor may wvetallomatters which may come before the
council, but he or she does not have any veto povéér ILCS 5/5-3-1; 65 ILCS 5/5-3-5; 65
ILCS 5/5-3-6.

WHAT THE COUNCIL CAN DO

Under the manager form, the power of the counadntrely legislative. 65 ILCS 5/5-

3-6. This is not to say that the manager possasdmsdled control over the administration,
because the council does have the power to shapwdl the manager manages. Under 65
ILCS 5/5-3-10, when the manager form is adoptedelbgrendum, the council is charged with
setting up an administrative mechanism for govereadefining the scope and composition of
administrative departments, and structuring theedubf officers and employees. To ensure
that the manager form is properly implemented ldleprovides that at their first meeting, the
corporate authorities must pass an ordinance #taicgrtain legislative parameters concerning
execution of policies by the manager. The ordieasitall 1) amplify the powers and duties of
the manager in accordance with Article 5 of the €d) define the scope of each department
and division thereunder; 3) define the duties amlgrs of officers and employees; 4) fix the
salaries of officers and employees; and 5) proWwdendependent audits of the municipality,
which audits are to be conducted independentlyhef manager. In addition, through this
ordinance the council or board may 1) assign appeifficers and employees to one or more
of the departments; 2) require an appointive offieemployee to perform duties in two or
more departments; and 3) make other rules and aegu$ necessary for the efficient and
economical conduct of the business of the muniitip&@5 ILCS 5/5-3-10.

The council’'s power to structure the municipal goweent is significant. But the
council cannot changthe manager’s powers and authority as outlinede@bdhe statute says
the council may amplifghe powers and duties of the manager in accordairtbeArticle 5 of
the Code, but this organizational ordinance canfustexample, reassign appointment and
removal authority over department heads, becawseatthority is granted by section 5/5-3-



7(2). A council that attempts to reassign theustay duties of a manager to some other
official may be challenged on the basis that sueckassignment constitutes a change in the
form of government, which can only be accomplishgaeferendum. Ill. Const., Art. VII, 87;
Pechous v. Sawko, 64 1Il.2d 576, 586 (1976)

The council retains the power to approve paymentalbfmunicipal expenses and
liabilities. 65 ILCS 5/5-3-6. Thus, a manager’sjpcts are subject to the council’'s power over
the purse. The council can also abolish offi@s.ILCS 5/5-3-8.

Finally, the council has the power to remove thenager from office. The manager is
to be appointed for an indefinite term, but may&®oved at any time by a majority vote of
the members of the council. 65 ILCS 5/5-3-7. Mipalities may contract with managers for
terms exceeding one year, but the manager maysh@ssied by a majority vote at any time. 65
ILCS 5/5-3-7; 65 ILCS 5/8-1-7. A wise manager vaillvays be aware of how many votes are
necessary to stay on the job.

WHAT THE COURTSHAVE SAID

While few cases have interpreted the roles of ifferohg players in a manager form of
government, those courts that have examined thgdublearly focus on the distinctive
separation of legislative and administrative powers

In Pechous v. Sawko, 64 Ill.2d 576 (1976), the lllinois Supreme Coexamined the
allocation of legislative and administrative powersa manager form of government. The issue
in Pechous was whether the board of trustees could remove filee manager the power to
appoint a Village attorney. The Court found thae tordinance conferring the power of
appointment on the board was invalid. While anir@dce abolishing the office of Village
attorney altogether was within the power of therdpéhe ordinance also sought to take over
the Village Manageés power of appointment, and to that extent was heybe power of the
Board.” Id., at 587. The court relied upon the distinctivgpagation of legislative and
administrative powers in a manager form of govemminiending that the statutory characteristics
of the manager form are that the board exerciseslyplegislative powers as a policy-making
body, while the manager is the chief administratat. According to the Court, the corporate
authorities “should not attempt to dictate or confiappointments of city officialsand
employees nor importune the Manager on appointments, oeeddany other administrative
matter.”Id. (emphasis added)esalso 1997 Op.Atty.Gen No. 97-028 (A council or boardyma
not, by ordinance, transfer to itself the execupeaver to make appointments to various boards
and commissions).

The Pechous case clarifies that the manageadministrative and executive powers are
non-negotiable. So long as the municipality operainder a manager form of government, the
manager has these powers. This is unlike a gowarhiimat has simply chosen to hire an
administrator under specified powers. There, thencil or board creates the powers and duties
of the administrator and can add to or pull frora lilst at its discretion. An Article 5 manager,
however, gets most if not all of his or her powemi the statutes, and such powers cannot be
taken away by the board, council, mayor or pregsidérhis rule applies in both home rule and
non-home rule municipalities.



Similarly, in Dunne v. County of Cook, 123 Ill.App.3d 468, 472 {1Dist. 1984), the court
found that the significant characteristic of a ngerdorm government is that the manager is the
administrative head of the government, and thatthencil has only legislative powers and “no
powers with respect to administratiorsée also Village of Westmont v. Lenihan, 301 Ill.App.3d
1050 (2d Dist. 1999) (the Village would suffer pegable injury if the trustees were permitted to
usurp the statutory powers of the Village’s exeaibranch).

In Gaiser v. Village of Skokie, 271 Ill.App.3d 85 (3d Dist. 1995), the Village nzayer
denied a police officer's claim, upon investigatiand recommendation from the police chief.
When the decision was challenged for an improperase of authority, the Court held that
emergency leave was an administrative decisiontlaefore within the discretion of the police
chief, subject to review by the manager, who isrgba with the duty to interpret, clarify and
execute personnel policies of the Village. Becdhseaction was administrative, it was improper
for the trial court to substitute its judgment the sound judgment of the individual responsible
for Village administration.

The courts, then, have given some guidance to distijnguish between legislative and
administrative functions, and have not hesitated ufthold a manager’s administrative
prerogative. The appointment of a village attorreyd other appointments, is an administrative
matter, and a council cannot infringe on the maragaithority in this area. Personnel matters
are administrative, and the council cannot secarebg the manager here either. The courts will
rely on the statutes explained above to make ttietsgminations.

Nevertheless, any manager can tell us that mangl Igovernmental decisions have
implications for both legislative and administratiarenas. An effective manager really has to
negotiate this divide with the mayor and councilnjm@aimes and many ways in the ordinary
course of governmental affairs. At the same timmanager may rely on the statutory authority
provided by the Municipal Code to preserve hisardwn effectiveness.

A HYPOTHETICAL CASE

Suppose a village trustee is particularly irkedhiy neighbor, who has not painted his
house in the last 20 years, who piles up lumbelrsaling, and paint cans out by the back fence,
whose car sits in the driveway up on concrete [dpakd who generally gives the trustee a lot of
grief about village government. The trustee masdgegersuade three other trustees that this is
an intolerable situation and something ought taldw@e about it. What can the board of trustees
do?

The board cannot pass a motion ordering the paligk building code departments to
issue citations for ordinance violations to theghbor, because that motion would infringe on
the manager’s authority to enforce the laws ancbtdrol departments. The board cannot pass a
motion instructing the manager to fire the buildicgde enforcement officer, because such a
motion infringes on the manager’s appointment ardaval power. The board cannot pass an
ordinance appointing a retired police officer, wiappens to have an interest in such things, as
the building department enforcement officer, aghatause such a move infringes on the



manager’s appointment power. The board cannot gassdinance eliminating the position of
village manager, for failure to enforce ordinanckscause such an ordinance would be an
unconstitutional change in the form of government.

The board can, however, pass an ordinance elimgqh#te building code enforcement
office altogether and assigning its enforcementtions to the police department. The board
does have general power to create or alter thetateiof the administrative departments of the
government. The board can pass a resolution degltrat the legislative policy of the village is
to strictly enforce its building code ordinancesd @ahe board would be within its prerogatives to
look to the manager to carry out such a policye Bbard can choose, in its annual appropriation
ordinance, to increase the funding for the buildioge enforcement department, in order to deal
with problems like this. The manager does havgl# to argue, at a village board meeting, that
increasing the funding for the building departmewiuld mean one less police officer, but the
board can choose to enact the appropriation anyWéigh four votes, the board, ultimately, can
terminate the manager who does not see that orcksaare enforced and find someone who will.

No court has ever ruled on a case like the exampdee, so it is not possible to predict
definitively how the court would interpret the stitry powers of the manager in this situation or
the legality of the board’s action. Our predictiaiies on the statutory list of the manager’s
powers, which is the starting point for defininge thelationship between the administrative
authority of the manager and the legislative powafe¢he council.

CONCLUSION

The Municipal Code repeatedly stresses the distimbetween policy and administration
in a manager form of government. The manager I'dbalthe administrative head of the
municipal government and ... shall be responsible tfee efficient administration of all
departments.” The manager is given substantidlagity to control administration through the
power to hire and fire and authority over the doeota that will lead to a budget or
appropriation ordinance. The Municipal Code als@sses the non-partisan nature of the
manager’s role: “He shall be appointed withoutareigto his political beliefs.” The emphasis is
consistently on the professional skill and manajerompetence of the manager. Policy and
politics are the province of the council, not theanmager. If the manager and the council
understand and respect these guiding principledtandtatutory division of power, the manager
form of government can be a highly efficient anddarctive structure for a municipality. It has
so proven itself in dozens of lllinois municipadii



